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provisions of 5 U.S.C. 7702 are modified
as provided in §9701.709 to use ‘“MSPB
or MRP” wherever the terms ‘‘Merit
Systems Protection Board” or ‘‘Board”
occur. The appellate procedures speci-
fied herein supersede those of MSPB to
the extent MSPB regulations are in-
consistent with this subpart. MSPB
must follow the provisions in this sub-
part until conforming regulations are
issued by MSPB.

§9701.703 Definitions.

In this subpart:

Adjudicating official means an admin-
istrative law judge, administrative
judge, or other employee designated by
MSPB to decide an appeal.

Day means calendar day.

Harmful error means error by the De-
partment in the application of its pro-
cedures that is likely to have caused it
to reach a conclusion different from
the one it would have reached in the
absence or cure of the error. The bur-
den is on the appellant to show that
the error was harmful, i.e., that it
caused substantial harm or prejudice
to his or her rights.

Mandatory removal offense (MRO)
means an offense that the Secretary
determines in his or her sole, exclusive,
and unreviewable discretion has a di-
rect and substantial adverse impact on
the Department’s homeland security
mission.

Mandatory Removal Panel (MRP)
means the three-person panel com-
posed of officials appointed by the Sec-
retary for fixed terms to decide appeals
of removals based on a mandatory re-
moval offense.

MSPB means the Merit Systems Pro-
tection Board.

Petition for review means a request for
review of an initial decision of an adju-
dicating official.

Preponderance of the evidence means
the degree of relevant evidence that a
reasonable person, considering the
record as a whole, would accept as suf-
ficient to find that a contested fact is
more likely to be true than untrue.

§9701.704 Coverage.

(a) Subject to a determination by the
Secretary or designee under
§9701.102(b), this subpart applies to em-
ployees who appeal furloughs of 30 days
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or less, demotions, reductions in pay,
suspensions of 15 days or more, or re-
movals, provided such employees are
covered by §9701.604.

(b) Appeals of suspensions shorter
than 15 days and other lesser discipli-
nary measures are not covered under
this subpart but may be grieved
through a negotiated grievance proce-
dure or an administrative grievance
procedure, whichever is applicable.

(c) The appeal rights in 5 CFR 315.806
apply to the removal of an employee
while serving a probationary, trial, or
initial service period, except for a pref-
erence eligible employee in the com-
petitive service who has completed the
first year of an initial service period.

(d) Actions taken under §9701.613 are
not appealable to MSPB.

§9701.705 Alternative dispute resolu-
tion.

The Department and OPM recognize
the value of using alternative dispute
resolution methods such as mediation,
an ombudsman, or interest-based nego-
tiation to address employee-employer
disputes arising in the workplace, in-
cluding those which may involve dis-
ciplinary actions. Such methods can
result in more efficient and more effec-
tive outcomes than traditional, adver-
sarial methods of dispute resolution.
The Department will use alternative
dispute resolution methods where ap-
propriate. Such methods will be subject
to collective bargaining to the extent
permitted by subpart E of this part.

§9701.706 MSPB appellate procedures.

(a) A covered Department employee
may appeal an adverse action identi-
fied under §9701.704(a) to MSPB. Such
an employee has a right to be rep-
resented by an attorney or other rep-
resentative, and to a hearing if mate-
rial facts are in dispute. However, sepa-
rate procedures apply when the action
is taken because of a mandatory re-
moval offense or is in the interest of
national security. (See §§9701.707 and
9701.613, respectively.)

(b) MSPB may decide any case ap-
pealed to it or may refer the case to an
administrative law judge appointed
under 5 U.S.C. 3105 or other employee
of MSPB designated by MSPB to decide
such cases. MSPB or an adjudicating
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official must make a decision at the
close of the review and provide a copy
of the decision to each party to the ap-
peal and to OPM.

(c)(1) If an employee is the prevailing
party in an appeal under this section,
the employee must be granted the re-
lief provided in the decision upon
issuance of the decision, subject to
paragraph (c)(3) of this section, and
such relief remains in effect pending
the outcome of any petition for review
unless—

(i) An adjudicating official deter-
mines that the granting of such relief
is not appropriate; or

(ii) The relief granted in the decision
provides that the employee will return
or be present at the place of employ-
ment pending the outcome of any peti-
tion for review, and the Department,
subject to paragraph (c)(2) of this sec-
tion, determines in its sole, exclusive,
and unreviewable discretion, that the
return or presence of the employee is
unduly disruptive to the work environ-
ment.

(2) If the Department makes a deter-
mination under paragraph (c)(1)(ii) of
this section that prevents the return or
presence of an employee at the place of
employment, such employee must re-
ceive pay, compensation, and all other
benefits as terms and conditions of em-
ployment pending the outcome of any
petition for review.

(3) Nothing in the provisions of this
section may be construed to require
that any award of back pay or attorney
fees be paid before the decision is final.

(d) The decision of the Department
must be sustained under paragraph (b)
of this section if it is supported by a
preponderance of the evidence, unless
the employee shows by a preponder-
ance of the evidence—

(1) Harmful error in the application
of Department procedures in arriving
at the decision;

(2) That the decision was based on
any prohibited personnel practice de-
scribed in 5 U.S.C. 2302(b); or

(3) That the decision was not in ac-
cordance with law.

(e) The Director of OPM may, as a
matter of right at any time in the pro-
ceeding, intervene or otherwise partici-
pate in any proceeding under this sec-
tion in any case in which the Director
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believes that an erroneous decision will
have a substantial impact on a civil
service law, rule, regulation, or policy
directive.

(f) Except as provided in §9701.709,
any decision under paragraph (b) of
this section is final unless a party to
the appeal or the Director of OPM peti-
tions MSPB for review within 30 days
after receipt of the decision or MSPB
reopens and reconsiders a case on its
own motion. The Director may petition
MSPB for review only if he or she be-
lieves the decision is erroneous and
will have a substantial impact on a
civil service law, rule, regulation, or
policy directive. MSPB, for good cause
shown, may extend the filing period.

(g) If MSPB or an adjudicating offi-
cial is of the opinion that consolidation
or joinder could result in more expedi-
tious processing of appeals and would
not adversely affect any party, MSPB
or an adjudicating official may—

(1) Consolidate appeals filed by two
or more appellants; or

(2) Join two or more appeals filed by
the same appellant and hear and decide
them concurrently.

(h)(1) Except as provided in para-
graph (h)(2) of this section or as other-
wise provided by law, MSPB or an adju-
dicating official may require payment
by the Department of reasonable attor-
ney fees incurred by an employee if the
employee is the prevailing party and
MSPB or an adjudicating official deter-
mines that payment by the Depart-
ment is warranted in the interest of
justice, including any case in which a
prohibited personnel practice was en-
gaged in by the Department or any
case in which the Department’s action
was clearly without merit.

(2) If the employee is the prevailing
party and the decision is based on a
finding of discrimination prohibited
under 5 U.S.C. 2302(b)(1), the payment
of reasonable attorney fees must be in
accordance with the standards pre-
scribed in section 706(k) of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-5(k)).

(i)(1) MSPB or an adjudicating offi-
cial may not require settlement discus-
sions in connection with any appealed
action under this section. If either
party decides that settlement is not de-
sirable, the matter will proceed to ad-
judication.
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(2) Where the parties agree to engage
in settlement discussions before MSPB
or an adjudicating official, these dis-
cussions will be conducted by an offi-
cial specifically designated by MSPB
for that sole purpose. Nothing pro-
hibits the parties from engaging in set-
tlement discussions on their own.

(j) If an employee has been removed
under subpart F of this part, neither
the employee’s status under any retire-
ment system established by Federal
statute nor any election made by the
employee under any such system will
affect the employee’s appeal rights.

(k) The following provisions modify
MSPB’s appellate procedures applica-
ble to appeals under this subpart:

(1) All appeals, including class ap-
peals, will be filed no later than 20 days
after the effective date of the action
being appealed, or no later than 20 days
after the date of service of the Depart-
ment’s decision, whichever is later.

(2) Either party may file a motion for
representative disqualification at any
time during the proceedings.

(3) The parties may seek discovery
regarding any matter that is relevant
to any of their claims or defenses. How-
ever, by motion, either party may seek
to limit such discovery because the
burden or expense of providing the ma-
terial outweighs its benefit, or because
the material sought is privileged, not
relevant, unreasonably cumulative or
duplicative, or can be secured from
some other source that is more conven-
ient, less burdensome, or less expen-
sive.

(i) Prior to filing a motion to limit
discovery, the parties must confer and
attempt to resolve any pending objec-
tion(s).

(ii) Neither party may submit more
than one set of interrogatories, one set
of requests for production of docu-
ments, and one set of requests for ad-
missions. The number of interrog-
atories or requests for production or
admissions may not exceed 25 per
pleading, including subparts; in addi-
tion, neither party may conduct/com-
pel more than 2 depositions.

(iii) Either party may file a motion
requesting additional discovery. Such
motion may be granted only if the
party has shown necessity and good
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cause to warrant such additional dis-
covery.

(4) Requests for case suspensions
must be submitted jointly.

(5) When there are no material facts
in dispute, the adjudicating official
must render summary judgment on the
law without a hearing. However, when
material facts are in dispute and a
hearing is held, a transcript must be
kept.

(6) Given the Department’s need to
maintain an exceptionally high degree
of order and discipline in the work-
place, an arbitrator, adjudicating offi-
cial, or MSPB may not modify the pen-
alty imposed by the Department unless
such penalty is so disproportionate to
the basis for the action as to be wholly
without justification. In cases of mul-
tiple charges, the third party’s deter-
mination in this regard is based on the
justification for the penalty as it re-
lates to the sustained charge(s). When
a penalty is mitigated, the maximum
justifiable penalty must be applied.

(7) An initial decision must be made
no later than 90 days after the date on
which the appeal is filed. If that initial
decision is appealed to MSPB, MSPB
must render its decision no later than
90 days after the close of the record be-
fore MSPB on petition for review.

(8) If the Director seeks reconsider-
ation of a final MSPB order, MSPB
must render its decision no later than
60 days after receipt of the opposition
to OPM’s petition in support of such
reconsideration. MSPB must state the
reasons for its decision so that the Di-
rector can determine whether to seek
judicial review and to facilitate expedi-
tious judicial review.

(99 MSPB, in conjunction with the
Department and OPM, will develop and
issue voluntary expedited appeals pro-
cedures for Department cases.

(1) Failure of MSPB to meet the
deadlines imposed by paragraphs (k)(7)
and (k)(8) of this section in a case will
not prejudice any party to the case and
will not form the basis for any legal ac-
tion by any party.

(m) Except as otherwise provided by 5
U.S.C. 7702 with respect to cases in-
volving allegations of discrimination,
judicial review of any final MSPB
order or decision is as prescribed under
5 U.S.C. 7703.

1077



		Superintendent of Documents
	2016-08-03T17:30:31-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




